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How Do I Identify, Analyze And 
Document Risk? 
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Module Learning 
Objective

Identify and document 
various types of risk in 
the contract to control 

risk events and 
associated losses and 
to drive performance. 
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Contract Professional 
Competencies

• Initiate the contract Terms.
• Identify risks in the SOW (or bid 

package for the supplier).



The contract professional’s 
goals are to protect your 

organization and reduce or 
eliminate exposure to value 

leakage or loss by identifying 
and documenting risk on 

behalf of your organization, 
and document risk allocation 
and mitigation in the Terms 

and Conditions.
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The key to your success is to 
identify potential risks and 

associated losses to ensure that 
your organization is protected with 
the inclusion of relevant contract 

language.

11
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Leaky Faucet 
Syndrome 

Bottom Line 
Impact

-9% to -45% 
Value leakage 

IACCM 

Aberdeen Group 

IAOP
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Boilerplate Language 

• Limitations of Liability 
• Indemnification 
• Infringement protection 
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Statement of Work 

Look for risks in the parties’ 
performance—their obligations to one 

another. 

15



Receivers of 
products and 

services want to
reduce, mitigate, 
or control known 

risks.
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Don’t Do This 
Alone! 

You may consider conducting a 
stakeholder analysis,

• Determine what leader(s) has the 
delegated authority to decide how 
much risk to accept in any given 
customer/supplier relationship.

• Know who at your organization has 
executive responsibility for the 
contract(s) you draft, negotiate or 
manage.

• Ensure that appropriate 
leader/stakeholder reviews and 
approves the levels of risk accepted 
and/or allocated to the other party.

17
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“Commercial contractual risk management involves the 
calculated actions to reduce the severity, frequency, and 

unpredictability of damages, losses and claims.” Calculated 
actions include strategic (systematic and ongoing plans and 
associated contract language) and operational (plans and 

contract language for this transaction).

From: 
http://read.nxtbook.com/ncma/contractmanagement/january20
14/managingcontractualriskissues.html

http://read.nxtbook.com/ncma/contractmanagement/january2014/managingcontractualriskissues.html


Your Role? 

If after reading this chapter you determine it is 
not your responsibility to identify, analyze and 
document risk, you need to know who in your 

organization will identify, analyze and 
document risk. Your task shifts to ensuring that 

the risk assessment gets done before the 
contract is executed. 

19
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Risk is generally defined as 
the possibility that an event 
will occur that will adversely 

affect the achievement of the 
customer/supplier 

relationship objectives. 

21



More 
Definitions of 

Risk 

• Contract risk: The probability of loss to the supplier from 
a customer terminating a valid contract, and/or the 
probability of loss to either party from failure in contract 
performance.

• Legal Risk:
• The risk of loss to an institution which is primarily 

caused by:
• A party’s failure to comply with statutory or 

regulatory obligations;
• A defective transaction;
• A claim (including a defense to a claim or a 

counterclaim) being made or some other event 
occurring which results in a liability for the institution 
or other loss (for example, as a result of the 
termination of a contract);

• Failing to take appropriate measures to protect 
assets (for example, intellectual property) owned by 
the organization or institution; or

• Change in law
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Pre-Award Phase 
Identify and document 

risk 



• In general, the contract professional 
should consider whether:
• It is possible to avoid the risks 

completely, or
• Accept a probability of the risk’s 

occurrence and then plan 
actions which would mitigate or 
control the risk’s potential 
impact in the delivery of goods 
or services and as outlined in the 
contract language.

25



Post-Award 
Phase 

Manage and 
control risk 
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4 Step 
Process 

28

Work with the receiving party to identify 
operational risks that are most likely to 
happen. 

Match the risk event to an operational 
solution in the SOW. 

Then match the operational solution from 
the SOW to a performance provision in 
the contract (i.e. delivery schedules).

Then read the rest of the contract for 
additional support (i.e. in ensuring on-
time delivery). 



Two Approaches to Identify Risks

29



Use checklists to review 
the requirements (such 

as the Statement of 
Work, or Technical 

Requirements). 
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Risk Checklists
(one document-4 parts) 

1. Financial considerations 
2. Hybrid contract considerations 
3. Intellectual property 

considerations: Custom 
software 

4. SaaS agreement 
considerations 

31



Sample Questions: Risk Checklists 

Some potential areas of concern are:
qIs the supplier providing goods/services directly to the customer or 

providing goods/services to the community on behalf of the customer?
qIs the supplier buying goods for the customer from another supplier 

(original equipment manufacturer)? If yes,
• Is the supplier passing through warranties from the manufacturer?
• Is the supplier purchasing from a distributor?
• Or, is the supplier using their own warranty provision to warrant the materials?

qWhat are the customer’s obligations to the supplier (technical drawings, 
approvals, etc.)? List obligation requirements that when missed can create 
a risk event.
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Activity 

Add at least 10 questions 
pertaining to risk to one of the 

checklists to customize it for 
your daily work. 
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Start with the broad 
themes, such as hand-offs 
between a customer to a 

supplier, or from one 
supplier to another 

supplier working for the 
customer on the same 

project. 

34
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•Interdependency in 
processes (hand-offs 
between customer-supplier/ 
supplier-supplier/supplier-
customer) 

Operational
Risk 



Interdependency in processes (hand-offs 
between customer-supplier/ supplier-

supplier/supplier- customer) 

36

• Look at Statement of Work 
• Transition Planning Schedule, 
• Schedule of Supplier Milestone 

Dates,
• Are there other milestone dates 

listed (for customer or other 
supplier’s part of the work),
• Acceptance procedure. 

© Jeanette Nyden 2018
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• Look at Contract Terms 
• Definitions (Milestone, Complete, 

Step-In Rights),  
• Connect Milestone Dates and 

Payment Schedules, 
• Corrective Action Planning for 

“Defective” work, 
• Scope Change (Is there a process 

to modify schedules but not 
increase the price?).  

© Jeanette Nyden 2018

Interdependency in processes (hand-offs 
between customer-supplier/ supplier-

supplier/supplier- customer) 



Analyze Risk 

38



Probability Detectability Severity Risk Profile 

39



4 Ways to Address Risk in a 
Contract  

40

Risk Profile 



Allocate risk and payment 
for loss: One party allocates 
risk to the other through 
Limitation of Liability, 
Indemnification, Waiver of 
Subrogation clauses, etc.

1
Mitigating the impact of risk 
and loss: The parties 
identify and address the risk 
in the Statement of Work, 
performance standards, 
testing, approvals, 
acceptance criteria, etc.

2
Control the impact risk and 
loss: The parties use 
Insurance policies, or 
following laws, regulations 
and policies, to control the 
impact. 

3
Accept the risk: Typically, 
one party will accept a risk 
rather than shift it to the 
other party. 

4
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Minimize or Mitigate 
Risk 

43



Monitor Risk 

44



What this means to 
you

Use a risk register to identify, 
analyze, and monitor risk. The 

Risk Monitoring Template 
becomes a risk register when 

completed. 

45



Risk Monitoring Template; Completed It Becomes 
the Risk Register  

© Jeanette Nyden 2018 46



Activity 

Look at the Risk Monitoring 
Template. Does your 

organization use something 
like this? 

47



Control Risk 

48



What this means to 
you

Control risk using the T&Cs. 

49
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Disclaimer! 

Please use the following information as 
guidance only--a starting point for 

conversations to further develop the contract 
language according to your organization’s 

policies. 

51
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Contract Provisions 
Statement of work Payment type (fixed, fee, cost, time 

and materials
Term (period of performance) 

Schedule Inspection and testing Acceptance, delivery criteria 
Shipping Terms Limitations on liability Waivers 
Indemnifications, IP 
indemnifications 

Insurance Warranties and disclaimers 

Performance standards Termination, cancellation IP ownership, licensing, etc. 
Confidentiality, non-disclosure Force majeure Compliance 

Dispute resolution Time, delivery, schedules Quality, quality assurance plans or 
audits 

Health and safety Choice of law Assignment 
Written notices Modification procedures and 

authority 
Taxes 



A Word of Caution 

The legal clauses included in the contract 
and that parties commonly negotiate are 
deigned to allocate losses in a risk event 

between the parties, not necessarily 
minimize, monitor or control the risk.
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Activity 

Look at your risk contract 
provisions (Limitation of 
Liability, Indemnification, 
Warranty etc.). Do they 

adequately address risks in 
the agreement? 
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Pre-Award
Week 1: How do I increase my 

influence with stakeholders 
and manage power plays?

Week 2: How do I 
choose/respond to the 

sourcing/acquisition approach 
and contract type?

Week 3: How do I 
write/revise/respond to 
requirements (SOW and 
Performance Metrics)?

Week 4: How do I choose the 
right pricing mechanisms (i.e. 
fixed fee, cost pass through 

etc.). And, how do I prepare to 
effectively negotiation price?

Week 5: How do I identify, 
analyze and document risk? Award

Week 6: How do I master price 
negotiations to preserve 

value? And, how do I 
effectively make tradeoffs in 

complex negotiations?

Week 7: How do I increase my 
influence with my negotiation 

counterpart? And, how do I 
effectively use my leverage?

Week 8: How do I use and 
manage tactics? And, how do I 

effectively develop a 
negotiation strategy?

Week 9: How do I efficiently 
and effectively redline a 

complex contract and take 
issues to stakeholders for 

approval?

Post-Award

Week 10: How do I effectively 
monitor, manage and govern a 

complex relationship? And, 
how do I insert a change 
control process into the 

contract?

Week 11: How do I more 
effectively resolve disputes?

Week 12: The end: How do I 
track lessons learned, 

terminate a relationship early 
and develop an orderly exit 

plan?



The Contract Professional’s Playbook eLearning program 
can be delivered in two ways

56

PUBLIC OR OPEN ENROLLMENT –
PERFECT FOR TEAMS OF 1-5 

PRIVATE COMPANY TEAM—PERFECT 
FOR TEAMS OF 5 OR MORE

Use the payment for this webinar as a credit towards the full 12-week program.
www.jeanettenyden.simplero.com

http://www.jeanettenyden.simplero.com/


Other Services: email jn@jnyden.com

57

Customized Contract Negotiation 
and Management Skills Programs

Pre and Post Skills Assessment 
In-person session(s) 

Case study and role plays to cement 
learning 

Post-training coaching 

Contract Negotiator—Mentor 

Sit as a credentialed advisor to co-lead 
complex contract negotiations from 

development to management 

mailto:jn@jnyden.com
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Jeanette’s Coaching Questions 
1. What risks have you identified using the Requirements 

Checklist?  
2. If you have questions about risk, or if it is not your 

responsibility to perform a risk analysis, who can you ask to 
get the answers? 

3. Where in the contract are common risks for this type of 
contract addressed? (Look beyond the typical language such 
as limitations of liability and look at compliance language 
instead.) 

4. Are there any risks that are uncommon in your typical 
customer/supplier contract templates? If so, who at your 
organization ought to be a part of the decision-making 
process to address that uncommon risk?   

5. What is the proposed contract language to address that risk?  
(Is it a legal term, clearer acceptance criteria, reporting 
schedules using meaningful metrics?) 

6. If you have questions about how to address risk in drafting 
new Terms in the contract, who will you go to for advice?  

59



Key Take Aways

• By understanding risk concepts 
and analysis, you can increase the 
inclusion of relevant contract 
language to help monitor and 
mitigate risk to prevent loss.  

• The key to success is to work with 
your organization to identify 
potential risks and associated 
losses to ensure that your 
organization is protected with the 
inclusion of relevant contract 
language.
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Thank you! 


