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Foreword

The contracting world you work in is undergoing dramatic change. While price was once the
primary desired outcome in deals, customers today are demanding outcomes like innovation and
digital transformation in addition to value and performance. Deals are being completely rewritten
to bring in robotics and automation. How do contract and procurement/sales professionals stay
relevant and compete?

From our own experience at IAOP, a leading global association serving the needs of providers,
customers and advisors working in outsourcing and other collaborative service-delivery models,
we have also seen the evolution in our industry over the past 25 years. Disruptive technologies
have — and will continue to — create fast-paced change that you need to stay on top of.

We see collaboration and relationships as more important than ever. The mega deals of the late
1990s, which were typically billion dollar contracts lasting a decade, are long gone. Now, the
agreements are complex and interdependent with multiple service providers, stakeholders, and
even robots as part of the ecosystem.

At IAOP, we have found one of the best ways to navigate the increasingly complexities is
through training, education and professional certification. That is why The Contract
Professional’s Playbook eLearning program is so valuable, timely and essential. Arming yourself
with the latest knowledge and expertise from the authors on drafting, negotiating and managing
performance in outcome-based contracts will give you a competitive edge.

The skills you’ll learn through this competency-based program like identifying and managing
risk, increasing your own influence with stakeholders, developing pricing models, and governing
these new complex relationships are vital skills to have in the midst of constant change.

| have no doubt that by following the manual, videos, live sessions and using the other tools in
The Contract Professional’s Playbook you’ll win as a professional and so will your organization
with the successful outcome-based contracts you’ll be involved in delivering.

Learn from the experts! Let Jeanette Nyden, commercial contracts expert and Lawrence Kane, a
member of IAOP’s Think Tank and authorized trainer guide you through the challenges of
contracting in an evolving industry. Having known Lawrence for almost a decade professionally
and hearing him speak at our annual Summits and lead our professional certification classes, you
will go away from this program inspired and with the tools you need to succeed.

Enjoy this book as | have and best wishes in your contracting relationships!

Debi Hamill, CEO of IAOP
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How Do | Write/Revise/Respond To
Requirements (SOW and Performance Metrics)?

The goal is to align the business objectives, the technical specifications of the
work, and the contract Terms and Conditions.

Alignment means ensuring that the answers to the Requirements Checklist
(tool) are included in the outline of the services in the Statement of Work.
And all the risks associated with the supplier’s work need to be addressed in
the contract. The contract then forms the framework to administer, monitor
and manage the supplier’s performance after the contract has been
executed.

KEY TO The key to your success is to make sure that the supplier understands its role
UCCESS and responsibilities. This is true for the customer and supplier contract
professional.

Connection Between Pre-Award Requirements and Post-
Award Contract Management

Work requirements are details about the goods the supplier will deliver or services the supplier
must perform. They are typically written by the buying company’s line of business, SME and/or
Contract Professional before bidders submit a proposal in an RFx process. The requirements are
included in the Statement of Work (SOW) as specifications that the supplier must meet to fully
deliver the goods or services.

To stave off problems later on, SOW requirements must reflect the business need a buyer
wishes to fulfil via this relationship and be clearly, enforceably, and unambiguously written to
assure that both parties are working towards the same goals. In fact, according to the International
Association for Contract and Commercial Management (IACCM), 85% of respondents to one of its
surveys indicated that raising the quality of requirements was the number 1 factor critical to
improved contract performance.®.

A common complaint from contract professionals is that “they were involved too late” by

18 Contract and Commercial Management, The Operational Guide. IACCM: Van Haren, 2011. Page 104
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others at their organization. Meaning, others at their organization did not feel that the contracting
team needed to be engaged to help define and establish requirements (customer), or vet
requirements before submitting a proposal (supplier). This is a "worst practice” that often leads to
increased operational risks and expensive contract disputes later on.

Developing requirements and vetting requirements is a collaborative process including
stakeholders, contract professionals, Subject Matter Experts (SMEs), and for the customer any
personnel who will receive the goods and services. As the technical and functional specifications
become more complex, contract professionals will work more closely to ensure that the supplier’s
work requirements are clear, complete and meeting the buying company’s business objectives.

Customers do not always have the internal SMEs for some highly technical or rapidly evolving
types of work (such as digital reality, machine learning, data analytics, or artificial intelligence).
Therefore, buying companies may need to bring in external SME’s or consultants to facilitate the
process. Suppliers, especially incumbents, often offer to help define requirements, but in a
competitive bid environment it is a bad idea to allow anyone who helped write the SOW bid on the
RFx. When a sole source (directed buy) scenario is appropriate the risk is diminished but it may still
be prudent to seek feedback on the SOW from a non-advocate (e.g., consultant) to assure that it is
complete and comprehensive before moving forward with negotiations.

Meeting Business Objectives

It is so important for Contract Professionals to understand this flow: Business objectives drive
the requirements, requirements drive the relationship type, which then drives the contract structure
(elements and Terms), which then drives the level of management.

The buying company’s concerns and problems become the larger business objectives the
supplier will address. The person(s) drafting the work requirements will translate the customer’s
business objectives into a set of technical specifications or SOW for the supplier to perform. For
both buy- and sell-side organizations, the contract professional will tie the contact T&Cs to the
technical specifications and SOW as written. Note: there's always more than one specification.
Things like governance, security, export controls, access, badging, etc. are also core to the SOW (as
are SLAS) that the supplier is asked to perform. The contract manager (buy-side) and/or account
manager (supply-side) will then administer, monitor and manage the customer/supplier relationship
to ensure that the supplier’s performance meets the customer’s business objectives.

Step #1: Outline The Business Objectives

The business goals/objectives are the starting point for all aspects of the agreement, not the
contract template type. Let’s reiterate that point. Contract professionals choose the template based
on the business goals; they do not fit the business goals to match the contract template—this is true
for both the customer and supplier.
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Therefore, it is critically important that the people who write the contract requirements
understand the business objectives for the customer/supplier relationship. Once the objectives are
understood, the buying company’s SME or people in the line of business will then outline the
contract requirements in such a way that the contract professional can choose the right contract
template. If the supplier is using its SOW and contract Terms, this same logic applies. The
customer’s need and business objectives dictate the supplier’s contract requirements. It should never
become a solution looking for a problem to solve. This rarely ends well for either party.

The Work Will Answer These Questions

What will the supplier do (services) to meet the customer’s business objectives? How will the
contract manager/account manager make sure that the supplier is meeting that need? These are
questions that will be answered in the technical description of the goods or services the buying
company is purchasing.

The customer’s needs, or business objectives, can be stated as goals such as:

e Growing revenue, saving money, meeting a schedule, performing a service, speeding new
products to market, customer/community satisfaction, creating innovation, corporate social
responsibility, etc.

e Meeting internal challenges to the buying company’s goals of saving money, meeting schedule
deadline, satisfying community needs, etc.

e Meeting external challenges to the buying company’s goals of growing revenue, meeting
schedule deadline, speeding new products to market, satisfying community needs, creating
innovation, etc.

e Meeting a critical level of need of one of the buying company’s communities.

e FEtc.

Now that the need or problem is defined as a business objective, it is time to define the
technical or functional requirements.

Step #2: Understand And Document The Functional And Technical
Specifications

This section emphasizes your role to completely define description of the services. For simpler
services see the Requirements Checklist for Service and follow the instructions.

A. Mapping Out A “HYBRID” Statement Of Work

A hybrid SOW includes the purchase of physical items and services associated with the item
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purchased into one document. The same supplier will provide the good and the service. For
example, the purchase of an electrical generator, while the same supplier operates, maintains and
repairs that electrical generator is a hybrid SOW. IT services outsourcing, business process
outsourcing, and knowledge process outsourcing are additional examples of hybrid SOWs that tend
to encompass both goods and services.

Often contract templates cover one type of purchase. Combining two different types of
purchases (goods and services) will require some additional work on the contract requirements and
contract templates to get the contract provisions to work efficiently. In those instances, the
stakeholders, SME’s and Contract Professional should start with the work that addresses the major
purpose of the acquisition and then integrate additional provisions for the secondary acquisition into
the final contract. This is true for the requirements and contract Terms and Conditions. The
Requirements Checklist: Hybrid Purchase will help that collaborative process.

B. Developing Requirements For Outcome-Based, Highly Strategic Work

A highly strategic relationship is one that serves a strategic purpose in the furtherance of a
buying company mission. These relationships are often long-term, requiring a close working
relationship between the buying company, supplier and others, such as third-party SMEs.
Additionally, suppliers bring a significant level of capabilities to the relationship that the buying
company would not otherwise have using its own personnel. The down-side of these highly strategic
relationships is that both companies can become too dependent on one another.

As the technical and functional specifications become more complex, contract professionals
will work more closely with stakeholder’s, SMEs and technical representatives to ensure that the
supplier’s work requirements are clear, complete and meeting buying company business objectives.
Customers don’t always have the SMEs, so they may need to bring in third-party SMEs to the
process.

The contract professional’s role in developing SOWs in highly strategic work will be that of
facilitator of many stakeholder’s needs, concerns and objectives. The contract professional will draft
the contract T&Cs and ought to be involved at the earliest stages of the requirements development.
This is because highly strategic relationships suffer from:

e Incomplete or unclear requirements confusing the buying company and the supplier;

e Requirements dominated by one stakeholder to the detriment of otherstakeholders’ needs and
concerns;

e Flawed requirements due to an unclear understanding of what the market can offerto solve the
problem;

e Unclear or incomplete understanding of regulations or policies impacting the work; and
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e Atendency to rush to a solicitation without a clear enough understanding ofthe underlying need
the solution will fix.

This section will aid the contract professional in working with multiple stakeholders in
developing a healthy, robust and highly effective strategic outcome.

In more strategic relationships, several stakeholders will collaboratively define the business
objectives, the desired outcomes, some functional requirements and associated metrics for the
supplier agreement. Your function as a Contract Professional will be to align the various
stakeholder’s views, wants, and needs into a coherent contract to ensure the customer/ supplier
relationship will meet the customer’s outcomes.

A word of caution: Some customer’s find it hard to identify and develop business outcomes
for all but the most financially significant and/or high-risk supplier relationships. This is especially
true for customer’s that see supplier relationships as transactions rather than critical partners to
deliver business outcomes, but may risk missing critical requirements such as security or export
controls, or key interfaces such as systems or tools necessary to achieve the desired results.

Because highly strategic relationships further the customer’s mission, the starting point is to
document the buying company’s outcomes for this highly complex work. The outcomes are directly
tied to the customer’s business objectives. In other words, what does the customer hope to
accomplish with this business relationship? Translate these accomplishments into outcomes for the
customer that can then be translated into performance objectives the supplier will provide through
its work.

The Stakeholder Analysis tool from a previous chapter will help the contract professional take
a seat at the table to facilitate any conversations you need to have with your stakeholders about the
topics identified in this section.

What This Means To You: Strategic Relationship Requirements Spreadsheet

To begin to think in Terms of business outcomes consider buying company’s business
objectives and those objectives’ connection to the strategy for the relationship (note: not for the
specific supplier). Use the Strategic Relationship Requirements Spreadsheet (tool) to help you in
this process. The document will aid all the stakeholders in developing the statement of work and
performance metrics. The spreadsheet is a high-level internal working document only. This
completed document—in an ideal setting—would be approved by all stakeholders before
developing the SOW. This goes a long way toward assuring first time quality and preventing
contract disputes or operational issues later on.

In the most risky, strategic relationships, customers and their outsource suppliers may work
collaboratively throughout the relationships requirements process as a result of a Request for
Solution.
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The Strategic Relationship Requirements Spreadsheet will help that collaborative process.

Additional Advice To Identify Business Objectives

e Get copy of the business case, budget analysis, spreadsheet with projected savings etc. Anything
that the stakeholders are using to fund, direct or internally discuss thisproject.

e Or in the alternative—develop a business objective questionnaire based on the Stakeholder
Analysis tool, the Requirements Checklist; Hybrid Purchase, and your own questions. Send
this around for review and discussion. (Be prepared stakeholders will have different needs, wants,
or requirements.)

e Ask each stakeholder to tell you about at least two improvements they want from therelationship
that seem obvious to them but need to be communicated to thesupplier. (These answers will
validate that the technical and functional requirements are complete.)

e Ask stakeholders to identify at least two potential benefits for bringing in a supplier beyond those
already communicated to you. (These answers will identify servicemetrics or Service Level
Agreements.)

With this information, identify 3-5 outcomes for the Strategic Relationship Requirements
Spreadsheet. Outcomes could look like these:

e Operate a financial system that effectively and efficiently manages XYZ spend.

e Optimize the division of services, (between buying company divisions, between suppliers within
a buying company, between a buying company and the federal government) leveraging collective
capabilities to deliver ABC service.

e Minimize environmental impact of JKL on the community.

Once the customer and supplier identifies 3-5 outcomes, place them in the left most column
(Business Outcome). The next step will be to identify the associated and necessary performance
from the supplier. Note that this is different from the traditional way of developing scopes of work.
Normally, businesspeople think of the work requirements and then the performance requirements. In
an outcome-based setting, these outcomes lead to performance and then to the work requirements
that assure they’ll be met.

Working Collaboratively With The Incumbent Supplier

If the customer is developing these requirements with the incumbent supplier for a directed or
sole-source buy it is important—if not critical to the customer’s success—t0 share these outcomes
with them. Highly strategic relationships demand much more from the supplier than a traditionally
transactional relationship. Suppliers are more likely to perform to expectations when they are
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included at this stage and work collaboratively with the buying company to develop the
requirements. They will also be able to leverage what they have learned from other customers to add
value in crafting the solution.

Step #3: Refining The Requirements Using Performance Measures
(Metrics, SLOs, SLAs, and KPIs)

Just because buyer and supplier have reached agreement on some sort of contractual
arrangement does not necessarily mean that what was written on paper will actually come to
fruition. There are two common ways of mitigating this performance risk, (1) motivating the
supplier through the promise (or expectation) of future work rather than through contractual SLAs
and service credits, or (2) getting the metrics right.

There are compelling philosophical arguments regarding the best approach, and both sides
have merit, but since what gets measured tends to get done prudent measurements can be highly
effective. In this fashion sellers have a compelling interest in knowing how their performance will
be measured in an empirical way while buying companies will want to incorporate and monitor the
supplier’s performance metrics.

Keep the buying organization’s end goal for the relationship and work in mind, assure that all
metrics are reasoned, reasonable, and achievable, and limit what is measured to the few key items
that drive needed results without over-prescribing how to get there. In this fashion buyers
communicate the business results that innovation is expected to achieve, and their suppliers can
figure out how to get it done.

When chosen, implemented, and monitored, performance measurements can help
determine/establish:

e Precise delivery standards, such as quality, responsiveness, and/or efficiency,
e An objective means for determining if ongoing performance meets expectations,
e An objective basis for triggering damages based on poor performance,

e Valuable trends and operational data that enables the buying company to identify and correct
problems, and

e A foundation for making informed adjustments in service delivery to meetchanging business
requirements in the next cycle of bidding/awarding the work.

Defining Performance Standards
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e Service Level Agreements (SLAS) set an obligation for supplier performance with money (in
the form of service credits or liquidated damages for non-performance) at risk for non-
compliance. The goal is not to receive these service credits (penalties), but rather to financially
motivate the supplier. Oftentimes there are administratively burdensome earn-back or other
governance schemes put in place to manage SLAs fairly and objectively. Regardless, they are
based on Critical Success Factors (CSFs) and/or Key Performance Indicators (KPIs), depending
on the nature of the deal.

e Service Level Objectives (SLOs) sets an obligation for supplier performance without any money
at risk for non-compliance. Instead of the risk of penalties, SLOs leverage management attention
to motivate the supplier through the governance process. They are typically based on KPlIs.

e Operating Level Agreements (OLAS) set a performance obligation among multiple suppliers
who must work together to deliver a service, or between buyer and supplier where both have
obligations to assure that the work gets done. It is useful to think of them as the “play nice inthe
sandbox” clause in your contracts. Like SLOs, they leverage management attention to motivate
and align the supplier ecosystem and are usually based on KPIs.

e Operational Metrics (metrics) are a list of other required measurements that are reported during
the contract. They are used to improve communication and coordination for seamless service
delivery, but are rarely shown in governance reviews. They are typically based on historical
performance and may use predictive analytics to chart the course into the future.

While SLAs, SLOs, and OLAs are contractual in nature, they are created by analyzing CSFs
and KPIs.

e Critical Success Factors (CSFs) define what must be done for the company to be successful.
They can include things like company financial performance, customer loyalty, employee
performance, product and process innovation, service level innovation (of the enterprise to its
paying customers), or speed to market.

e Key Performance Indicators (KPIs) demonstrate whether or not the company is actually being
successful, allowing leaders to course-correct as necessary to stay on track. They can include
things like cost, profitability, customer satisfaction, skills, competencies, training, system
availability, performance, cycle time, scalability, reliability, readiness, relationship satisfaction,
billing accuracy, key personnel turnover, data recovery, delivery quality, defect rates, system
response time, first contact resolution, or network latency.

The critical difference between CSFs and KPIs is that CSFs measure the buyer’s success as an
enterprise, whereas KPIs measure whether or not a service (or supplier) is successful in enabling the
enterprise to meet that goal.

In order to be useful, all of these metrics must be measurable, comparable, and reportable.
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And, they must be few and focused in order to motivate the right supplier behaviors without
burdensome governance or micromanagement.

The best measures drive performance, learning, and innovation, and are industry “standard”
enough to be benchmarkable with industry peers. After all, if the customer’s process capability is
sub-par, they will want to know what kind of improvements others have achieved in order to set
reasonable stretch goals and motivate their supplier to get there.

What This Means To You

A set of KPlIs is critical to meet a CSF, but any individual KP1 is not necessarily critical on its
own. For example, if you are flying from Seattle to New York, you might have a stopover in
Chicago. In order to know if you will make it to your ultimate destination on time you might choose
to measure various points along the flight path, but the most critical interim milestone is the layover
because if you are late for that you risk missing your connecting flight or arriving at your final
destination without your checked luggage.

It is important to recognize that just because we can measure something does not necessarily
mean that we should. In order to pick the right things to measure, buyers need to think about the
benefits of each KPI on their desired outcome (CSF), make sure that the metric will lead to the kind
of performance improvements they are looking for, and assure that they are measuring something
that falls within the supplier’s span of control so that they can actually be held accountable for
meeting it. If your organization is buying performance or an outcome with a Vested™ outsourcing
deal a CSF may be appropriate. In traditional outsourcing relationships organizations are buying a
result, hence those organizations need to focus on the most important KPIs to drive appropriate
SLAs, SLOs, and OLAs.

In most instances only a handful of SLAs are appropriate for any given contract, though
customers can have as many SLOs, OLAs, or other performance metrics as prudent to govern the
deal. Don’t forget that there is a cost of gathering, validating, and reporting data, so even where
there is no money at risk through service credits it is still a bad idea to get carried away and try to
measure too much. Ideally you are looking for a balanced scorecard or dashboard that assures the
desired result without over-controlling how the supplier gets there.

Drafting Simpler Performance Measurements

Performance measurements such as SLAs, SLOs, metrics, and the like answer questions such
as: when, by whom, and to what standard is the work to be done. They are fixed, objective
measurements. Failure to meet the performance measure would result in a consequence, ranging
from an informal communication to the supplier all the way to a formal termination of the contract.
When service credits (in the form of liquidated damages) are assessed that is often the only
contractual recourse for poor performance, so it is vital to take a balanced perspective on what
matters most and measure accordingly.
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Looking back on the Requirements Checklist for Service, use the questions as prompts
clarify the information into unit of measurement (metric), if you can. This is also true for the
Requirements Checklist: Hybrid Purchase.

Performance measurement requests from stakeholders often have a “letter to Santa” quality
about them. In setting high standards, the stakeholders are oblivious to the cost of that high standard.
They believe that the activities they care most about are so important that they must be tracked and
if the supplier misses the required performance level, levy liquidated damages. Some functions
actually need very high standards, but not all, and quality costs money. It is useful to benchmark
against industry standards for the various products/services a company wishes to buy to assure that
proposed metrics are reasoned and reasonable before finalizing the numbers.

At this stage of the requirements development, the contract professional may need to negotiate
with stakeholders to determine which SLAs, SLOs, OLAs, and performance metrics are absolutely
necessary and to uncover any additional costs associated with the SLAs. For example, a 95% on-
time delivery SLA might provide adequate timely delivery to a buying company. The supplier could
provide a 99% on- time delivery SLA, but at an additional cost to the customer. The contract
professionals would help the stakeholder balance the need for on-time delivery with additional costs
for near perfect on-time delivery. For instance, with critical-path parts in a just-in-time
manufacturing system a 99% (or even higher) on-time delivery requirement may be perfectly
appropriate whereas in other scenarios that would be excessive and eat into profit margins.

What This Means To You: Why Performance Metrics Don’t Always Guarantee
Performance

To better discuss performance measures with stakeholders, understand why performance
measures don’t always guarantee performance. There is an interesting phenomenon called the
watermelon affect (green on the outside; red on the inside) or “green scores and red faces.” This
means that the supplier is performing according the performance metric, but the end user is still
unsatisfied with the service. Returning to on-time delivery example, the supplier could be delivering
incomplete shipments 99% of the time. The supplier is technically meeting the on-time SLA if it is
sloppily defined, but missing the intent by delivering partial shipments to meet the on-time delivery
SLA.

Why is the “green score and red face” so prevalent? There are many reasons.

First, buying companies set the wrong metric (unit of measurement). For example, template
contracts:

e Use what is already written in the template, but that metric, SLA, SLO, etc. is not needed for this
supplier relationship;
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e The metric, SLA, SLO, etc. is what someone used in a similar situation, but it does not apply
here;

e The metric, SLA, SLO, etc. is what someone thinks is a good idea (but neither the buying
company or the supplier can collect the right data to support the performance measure);

e The buying company or the supplier collect the wrong data, or insufficient data to support the
metric, SLA, SLO, etc.;

e The buying company uses the metric for the wrong purpose. For instance, it is not tied to a
business objective (CSF) outlined in stakeholder analysis or business objectives in the
requirements checklist; or

e There is insufficient definition describing the metric, SLA, SLO, etc. causing a “he said, she
said” atmosphere.

Second, buying companies set the wrong target. Let’s look at a commercial example. In a call
center setting, a target might be 8 calls per representative per hour. But this target could drive the
wrong behavior—for instance, cutting calls off before the problem is solved decreasing customer
satisfaction. A blended SLA that weights first contact resolution and customer satisfaction higher
than number of calls completed and hold times would be more appropriate in most instances. The
contract professional needs to understand the impact of the target on the rest of the business
objectives.

Returning to on-time delivery, seek to understand the downside as well as the upside of a 99%
delivery rate:

1. What is the industry standard (benchmark) delivery rate for this type of product? Is 99% higher or
lower than that standard?

2. How critical is a 99% on-time delivery rate to the buyer’s overall business objectives?

3. Will a 99% on-time delivery rate incentivize the supplier to short ship?

4. Will it cost a premium to get to a 99% on-time delivery rate?

5. Does it make sense to have a 99% complete shipment requirement with the 99% delivery rate?

6. If so, what would that cost the buying company? If so, what are the upside benefits to any
increase in cost?

Solution: Establish A Baseline

Baseline values have to tie to current capabilities (industry, supplier and/or customer) so that
both the customer and the supplier will understand the starting point at contract signing. Over time
the values are informed by the customer’s business strategy in order to set future goals/improvement
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targets. If there’s no historical data available, a common approach is to negotiate improvement
targets but set a baseline using three months of data (after successful transition and assumption of
service) to start from.

For instance, let's say the parties agree to set a baseline and increase from that point by 10%
per year until the 99% on-time delivery desired target is met. If the initial process capability is an
87% on time delivery, then the supplier could invest in automations and process improvements to
increase that baseline by 10% per year, so year one is 87%, year 2 would become 95.7%, and year 3
would cap out at the desired 99.0% target. This is a much fairer (and more realistic) method of
obtaining the desired outcome than expecting a supplier to make dramatic improvements from day
one. In this fashion assumption of service stabilizes the process under the supplier's control and then
they begin immediate year-over-year improvements.

Drafting More Complex Measures Using the Strategic Relationship
Requirements Spreadsheet

Please refer to the Strategic Relationship Requirements Spreadsheet. Start from the
business objectives on the far left. To have a valuable SLA, SLO, or other contractual performance
metric it must contribute directly to the buying company’s desired business objectives.

e What outcome is the buying company looking for from this supplier?

e Deliver to on time for proper maintenance of

e Provide a stable “app” that allows to more easily when scheduling appointments with

e Provide a platform to easily track

, which will allow the buying company to better track
for federal grant reporting.

e What other objective factors will the buying company use to verify the work performs according to
plan?

e Goods: think of things like, define complete delivery, partial delivery,“defective goods”, etc.

e Services: think of things like, number of visits, number of people served, software functions for a
time period without failing, reports delivered, etc.

e What are the suggested industry SLAs? Will an industry SLA work for thisagreement? Why or why
not?

List the SLA here: .

List the target here: . Then answer these questions:

© Jeanette Nyden and Lawrence Kane. 2003-2019 All rights reserved.
Page 61 of 281



THE CONTRACT PROFESSIONAL'S PLAYBOOK

The Definitive Guide to Maximizing Value through Mastery of Performance and Outcome-Based Contracting

e Who will record the data about this SLA?

e How often with the recording party collect the data?

e In what form will the recording party report the data?

e How will the receiving party validate that the data is accurate?

e Who will review that data?

e Who at the buying company will approve of the data?

e What happens if the supplier misses the target?

e The first time?

e At a critical time in the service?

e At the beginning of the contract implementation?

e More than once? In what time frame? (e.g., twice in a year or twice in amonth?)
Performance Standards

e Identify any industry-wide performance standards associated with each KPI. This standard
will help benchmark supplier’s proposals and their performance in these highly strategic
arrangements. Place and industry-wide standard in the column titled performance standard.
(99% uptime, 20% reduction in emissions etc.)

e If there are no known published standards, the stakeholders will create theirown performance
standard. That performance standard will be placed in the column.

Tolerance

e Identify any allowable tolerance for the performance standard. In other words, if the supplier
meets the goal of meeting 90% of a 20% emissions target is that on, meeting, or below target?
Use a percentage, or other numeric value. Place the numeric value in the column for
tolerance.

Liquidated Damages

e Identify any liquidated damages associated with a missed target. In other words, if the target
is to reduce emissions by 20% and the supplier only reduces emissions by 70% of the 20%,
should the supplier pay an amount in pre-determined liquidated damages? Place any
liquidated damages it the middle column. Note: It is a common practice to add multipliers
such that if the supplier misses the same SLA during multiple performance periods they have
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to pay 2x, 3x, or 5x liquidated damages to incentive fixing the underpinning root cause of the
problem. When this is negotiated, the maximum service credits are usually capped (~ 20% of
a supplier's monthly fee is a common cap in IT Outsourcing), so that no matter what any
individual SLA misses and multipliers might determine the supplier knows in advance what
their maximum penalty could be. In this fashion the performance risk is capped, yet the buyer
retains the right to change suppliers due to poor performance.

Data

Next identify who will collect the data to support the metric, how the data will be collected and
how often. Ask the stakeholders, a technical representative the following questions:

e Ask stakeholders to identify any reporting requirements they will need to demonstrate
performance to their supervisors. Is it clear to them and to you who will be collecting the
data? Is it clear that that party receiving the data will trust the data? Will the data be in aform
that is comprehensible to the receiving party?

e Then specifically determine:
1. Which company will collect the data associated with the metric?
What data is needed to validate the metric?

How will the metric and associated tolerance be calculated?

M won

How often does the collecting company need to collect the data?
Place the answers to these questions into the various columns from the middle to the right.
Then finally,

1. Ask the stakeholders about the recommended issue resolution process if the parties do not
agree on the contents of the data, especially if that data could lead to a claim of liquidated
damages?

2. Ask stakeholders to identify the risks associated with the work from their point of view; things
like disruption of services to a vulnerable community, or the delay of another time critical
project, or the buying company being out of compliance with a federal regulation or law. The
stakeholders, SMEs and any technical representative will identify risks as well, but it is
essential to understand the stakeholder’s perception of risk before the solicitation for proposal
is issued.

What This Means to You: Drafting Outcome-Based Statement of Work

Now that the outcomes, performance and collection of data are identified, the stakeholders, the
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SMEs, any technical representatives and the contract professional can collaboratively outline the
work the supplier must perform to meet the performance requirements. For this portion of the work,
the Contract Professional will likely use the Requirements Checklist; Hybrid Purchase as it is
likely that the customer will be purchasing several services from the supplier to achieve a holistic
outcome. Rather than thinking about goods and a service, think about a primary service and a
secondary service when answering the questions in the checkilist.

Step#4: Completely Define the Acceptance Criteria and Approval
Process

In this step you are starting to think ahead to answer the question: “What happens if the
services don’t meet expectations?” According to the IACCM, “Acceptance is one of the most
fundamental and potentially contentious issues a Contract Manager will face.”*® But, what is
“acceptance”? What do lawyers mean when they talk about acceptance? How is acceptance different
from approvals? These are all very valid questions shared by many contract professionals.

Law.com?® defines acceptance as:

n. 1) receiving something from another with the intent to keep it, and showing that this was
based on a previous agreement. 2) agreeing verbally or in writing to the Terms of a contract, which
is one of the requirements to show there was a contract (an offer and an acceptance of that offer).
[...] 3) receiving goods with the intention of paying for them if a sale has been agreed to. 4)
agreement to pay a bill of exchange, which can be an "absolute acceptance"” (to pay as the bill is
written) or "conditional acceptance" (to pay only when some condition actually occurs such as the
shipment or delivery of certain goods).

Types of Acceptance?!

An acceptance may be conditional, express, or implied. Let’s focus our attention on conditional
acceptance. Many, if not most, of commercial performance-based contracts contain “conditional
acceptance.”

Conditional Acceptance, which is also referred to as qualified acceptance, happens when the

19 contract and Commercial Ma nagement. page 548.

20 http://dictionary.law.com/Default.aspx?selected=2297

2L see for more information: West's Encyclopedia of American Law, edition 2. Copyright 2008 The Gale Group, Inc. All rights reserved.;
Two other types of acceptance are: Express Acceptance (happens when a person clearly and explicitly agrees—verbally or in writing—to
an offer, or agrees—uverbally or in writing—to pay a draft (bill or invoice) that is presented for payment in exchange for goods delivered
or services rendered.) and Implied Acceptance (Acceptance is not directly stated but is demonstrated by any acts indicating a person's
agreement to the offer. For example, implied acceptance happens when a shopper selects an item in a supermarket and pays for it.)
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customer (called an offeree in legal Terms) tells the offeror (who in this case is the supplier) that it
(the customer/offeree) is willing to agree to the supplier’s (offeror) offer_provided that some
changes are made in the offeror’s Terms or that some condition or event occurs (such as meeting
contract requirements).

That very last part of the definition from above (or that some condition or event occurs (such
as meeting a contract requirements) directs your attention to the scope of work or any other contract
provision that lays out the specific requirements for the goods or services.

That is why it is so critical:
e To clearly outline the specifications for the goods or services, and
e To make sure that the suppliers understand to meet these specifications (acceptance).

If the supplier does not meet the requirements, the customer may reject the goods and/or
services, ask the supplier to re-do the services and replace the goods (Corrective Actions), or accept
the substandard goods or services for a discounted price (typically through levying a service credit
that effectively provides liquidated damages for poor performance). Consider the purchase of a new
vehicle by way of example. If it arrives without the technology package you asked for the only
remedy may be waiting for an adequate replacement vehicle. Whereas if it is missing some other
type of option (e.g., driving lights or custom rims) and you cannot wait to take ownership you may
be willing to accept a discount and either accept with what you received or use an aftermarket
product to complete your requirements.

This is the heart of conditional acceptance. The customer accepts the supplier’s products and
services only when the product or service meets some conditions laid out in the contract. This is
important. The Conditions have to be laid out in the contract to be enforceable.

Conditional acceptance requires that customers follow a formal process to validate that the
good is physically delivered meeting the specifications or the service was performed to standards.
And, that is why acceptance Terms are in your requirements checklist to include in the contract. The
acceptance information must be included in final contract, and should be included in any RFx or
solicitation.

The formal process could range from an email to a form. The formality comes from the fact
that the customer’s contract manager took the time to validate that the goods meet the specifications
and the services performed to standard.

Requirements Checklists: Each requirements checklist has a whole section called
“Acceptance.” Those checklists will provide you with some suggestions for creating the formal
validation process, or acceptance procedure. Again, it might just be checking the goods are
delivered or the services delivered. Or it might be a lengthy testing process that leads to acceptance
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of the final product. For example, some assets may require a burn in or shakedown process to
validate that they meet specifications.

Returning to the importance of defining clear requirements in the pre-award phase of the
contract life cycle, this means both parties agree on what is required of them as outlined in the
contract. That’s why the contract documents need to be unambiguous and detailed enough to create
a common understanding.

Approvals

Approvals, on the other hand may not always mean acceptance in your contract. A Subject
Matter Expert might approve a sample drawing, or sample carpeting tile, or draft maintenance
report. But the Subject Matter Expert does not necessarily accept the drawing, installed carpet or
final report until it meets all the technical and functional requirements. Therefore, the contract
professional must fully understand all of the conditions of the goods and services in order to include
acceptance criteria. In performance-based contracting, only when a good or service is accepted can
the customer stakeholder approve completion of a phase/milestone and in some instances approve
the supplier’s invoice for payment.

A Tip for Working with the Contract template

The contract template will typically have generic acceptance language, and usually refers to the
SOW or technical specifications for acceptance criteria. Contract professionals should ensure
acceptance aligns with the SOW and technical specifications. There is a section of the
Requirements Checklist which will provide acceptance criteria. (Acceptance criteria provide
guidance about how and when the work is complete. Complete can mean a part of the service is
complete allowing the supplier to move on to another phase of the work. Or complete can mean all
of the services are complete. Please see the Defined Terms in the contract for the applicable
definition.)

After you have completed the steps outlined above, look at any potential contract template or
proposed contract language to identify any provisions that are:

e Missing,
e Conflicting, and/or

e Need to be modified.

Then revisit the SOW and technical specifications to address any issues that the proposed
language needs to address that were not originally addressed in the first draft of the contract
provisions. This is an interactive process.
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Jeanette’s Coaching Questions

1. Are the performance requirements clearly outlined in a way that the supplier, when bidding on
the work, can easily determine how they can meet that requirement?

2. What gaps have you identified from reviewing the Requirements Checklist? Who can you
ask to get the answers?

3. Does the buying organization have business objectives for this contract? If not, who can you
ask to get that information?

4. How are the business objectives being met in the SOW? Consider the acceptance criteria. Do
the criteria ensure that both parties can understand and meet the business objectives?

5. Do you have a clear understanding of the metrics (SLAs, SLOs, OLAs, etc.) the buying
organization needs and why the metrics are included in the contract?

6. For outcome-based relationships, have all the stakeholders seen, reviewed and agreed to the
Strategic Relationship Requirements Spreadsheet (tool)? How will you reach out to any
stakeholders who have not been involved to date?

7. ls it clear what organization(s) or individual(s) have the final authority to accept a that a
supplier's delivery is acceptable? Does the acceptance process assure necessary safeguards
without introducing non-value-added bureaucracy?
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About Jeanette Nyden

Jeanette helps contract professionals master the contracting
process from documentation and negotiation to contract
management by providing tactical, customized mentoring,
coaching and training programs. Since 2003, she has been
offering contract negotiation skills mentoring, training and
coaching services to companies as small as 60 million in revenue
and as large as Fortune 500 powerhouses.

Jeanette is a recognized expert in the contracting field
having co-authored Getting to We: Negotiating Agreement’s for
Highly Collaborative Relationships, authored Negotiation Rules!
A Practical Approach to Big Deal Negotiations and co-authored
The Vested Outsourcing Manual: A Guide for Creating Successful Business and Outsourcing

Relationships.

Jeanette has worked with organizations such as the State of Washington, PG&E, Esterline,
KLX, TD Bank, CIBC Bank, Brookfield Johnson Controls, CH2MHill, T-Mobile, Jones Lang
LaSalle, and Microsoft. She was an adjunct professor at Seattle University and taught courses at the
University of Tennessee’s Center for Executive Education.
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About Lawrence Kane

Lawrence was inducted into the SIG Sourcing Supernova
Hall of Fame in 2018 for inspiring, insightful, and innovative
work over the course of his career. Currently responsible for
Strategic Sourcing Functional Excellence, he institutionalized
best practices and created innovations that were instrumental
to Boeing earning the prestigious Global Excellence in
Outsourcing award from the International Association of
Outsourcing Professionals (IAOP).

A member of the SIG University Advisory Board, IAOP
Training & Certification Committee, and IAOP Think Tank,
he helped create many of the industry’s leading practices and
regularly advances thought leadership in strategic sourcing,
procurement, supplier innovation, and digital transformation at industry conferences. Over the last
two decades he has saved his company more than $2.9B by architecting sourcing strategies,
designing full sourcing lifecycle management processes and tools, developing future leaders,
conducting procurements, negotiating with suppliers, and benchmarking resultant contracts. He is
also the bestselling author of 17 books.

© Jeanette Nyden and Lawrence Kane. 2003-2019 All rights reserved.
Page 187 of 281



THE CONTRACT PROFESSIONAL'S PLAYBOOK

The Definitive Guide to Maximizing Value through Mastery of Performance and Outcome-Based Contracting

List of Tools
Week 1

e Stakeholder Matrix

e Stakeholder Analysis

Week 2

e Sourcing Continuum Chart

Week 3
e Requirements Checklist Service
e Requirements Checklist Hybrid Purchase

e Strategic Relationship Requirements Tool

Week 4

e Value Exchange Tool

Week 5

e Risk Monitoring Template

e Risk Checklists

Week 6

e Terms Matrix

e Tradeoff Matrix

Week 7

e Strategy Checklists

Week 8
e Approach to Negotiating Redlines

e Negotiation-Action Tracking Spreadsheet
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Week 9
e Contract Summary Checklist Services
e Contract Management Plan Checklist

e Kickoff Meeting Checklist

Week 10

e Change Management Checklist

Week 11

e An Informal Process to Resolving Disputes

e When Issues Persist Checklist

Week 12
e Lessons Learning Checklist
e Contract Termination Checklist
e Transition Plan Checklist

e Exit Management Plan Checklist
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“At IAOP, we have found one of the best ways to navigate the increasing complexities is through

training, education and professional certification. That is why The Contract Professional’s Playbook
eLearning program is so valuable, timely and essential. Arming yourself with the latest knowledge
and expertise from the authors on drafting, negotiating and managing performance in outcome-
based contracts will give you a competitive edge.”

Debi Hamill, CEO of IAOP

“This is a comprehensive and practical reference guide for contract negotiators. It can help
throughout all phases of a deal and provides great insight to the various nuances of the deal
making.”

Lula Kosanic, recognized industry expert in complex contract negotiations.

“This is a fantastic guide for creating a winning sustainable partnership. Jeanette’s methodology
outlined in this manual has been instrumental to our company in Identifying and measuring the
correct performance objectives which drive our desired outcomes and lead to a transparent and
trusting partnership. The checklists, which are excellent, help the reader set up the proper
framework and expectations between partners.”

Stephen McPherson, Americas Returns & Refurbishment, Dell
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